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Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company or an
emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and “emerging growth
company” in Rule 12b-2 of the Exchange Act.
 

Large accelerated filer  ☐ Accelerated filer  ☒
Non-accelerated filer  ☐ Smaller reporting company  ☒
 Emerging growth company  ☒

 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new
or revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act. ☐
 
 

CALCULATION OF REGISTRATION FEE

Title of Securities
to be Registered

 

Amount to be
Registered (1)

 

Proposed
Maximum Offering

Price Per Share

Proposed
Maximum Aggregate

Offering Price
 

Amount of
Registration Fee

 
Common stock, no par value per share 3,000,000 shares $18.96 (2) $56,880,000 $6,205.61
  
(1) Pursuant to Rule 416(a) of the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement shall also cover any additional

shares of common stock of XBiotech Inc. (the “Registrant”) that become issuable under the 2015 Equity Incentive Plan (the “2015 Plan”) by reason
of any stock dividend, stock split, recapitalization or other similar transaction effected without receipt of consideration that increases the number of



the Registrant’s outstanding shares of common stock. In addition, pursuant to Rule 416(c) under the Securities Act, this Registration Statement also
covers an indeterminate amount of interests to be offered or sold pursuant to the employee benefits plans described herein.

(2) This estimate is made pursuant to Rule 457(c) and Rule 457(h) of the Securities Act solely for purposes of calculating the registration fee. The price
per share and aggregate offering price are based upon the average of the high and low sales prices of the Common Stock on September 29, 2020, as
reported on the Nasdaq Stock Market.

      
 

 



 
EXPLANATORY NOTE

 
This Registration Statement on Form S-8 is filed with the Securities and Exchange Commission (the “Commission”) for the purpose of registering

3,000,000 additional shares of Common Stock of the Registrant to be issued under the XBiotech, Inc., 2015 Equity Incentive Plan, as amended (the “2015
Plan”). The Registrant previously filed a Registration Statement on Form S-8, Commission File No. 333-207476 with the Commission on October 19, 2015
(the “Prior Registration Statement”), in respect of the shares of Common Stock to be offered pursuant to the 2015 Plan. In accordance with General
Instruction E to Form S-8, the contents of the Prior Registration Statement, to the extent not otherwise amended or superseded by the contents hereof, are
incorporated herein by reference.

 
Part II.

 
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3.  Incorporation of Documents by Reference.
 

The Registrant hereby incorporates by reference into this Registration Statement the following documents previously filed with the Commission:
 

(a)       The Registrant’s Annual Report on Form 10-K for the year ended December 31, 2019, filed with the SEC on March 16, 2020;
 
(b)       The Registrant’s Quarterly Reports on Form 10-Q for the quarterly periods ended March 31, 2020, and June 30, 2020, filed with the

Commission on May 11, 2020, and August 10, 2020, respectively;
 
(c)       The Registrant’s Current Report on Form 8-K, filed with the Commission on June 29, 2020;
 
(d)       The portions of the Registrant’s Definitive Proxy Statement on Schedule 14A filed with the Commission on April 29, 2020, that are

incorporated by reference into our Annual Report on Form 10-K for the fiscal year ended December 31, 2019; and
 
(e)       The description of the Registrant’s common shares contained in the Registrant’s registration statement on Form 8-A filed with the

Commission on April 14, 2015 (File No. 001-37347) including any amendment or report filed for purposes of updating such description.
 

All documents filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act on or after the date of this Registration
Statement and prior to the filing of a post-effective amendment to this Registration Statement that indicates that all securities offered have been sold or that
deregisters all securities then remaining unsold shall be deemed to be incorporated by reference in this Registration Statement and to be part hereof from
the date of filing of such documents; provided, however, that documents or information deemed to have been furnished and not filed in accordance with the
rules of the Commission shall not be deemed incorporated by reference into this Registration Statement. Any statement contained in a document
incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for purposes of this Registration Statement to
the extent that a statement contained herein or in any subsequently filed document which also is deemed to be incorporated by reference herein modifies or
supersedes such statement. Any such statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of
this Registration Statement.

 
Item 4. Description of Securities.
 

Not applicable.
 

Item 5. Interests of Named Experts and Counsel.
 

Not applicable.
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Item 6. Indemnification of Directors and Officers.
 

The Registrant is subject to the provisions of Part 5, Division 5 of the Business Corporations Act (British Columbia) (BCBCA).
 
Under Section 160 of the BCBCA, the Registrant may, subject to Section 163 of the BCBCA:
 
(1) indemnify an individual who:

 
- is or was a director or officer of the Registrant;

 
- is or was a director or officer of another corporation (i) at a time when such corporation is or was an affiliate of the Registrant; or (ii) at the

Registrant’s request, or
 

- at the Registrant’s request, is or was, or holds or held a position equivalent to that of, a director or officer of a partnership, trust, joint venture
or other unincorporated entity, and including, subject to certain limited exceptions, the heirs and personal or other legal representatives of that
individual (collectively, an “eligible party”), against all eligible penalties to which the eligible party is or may be liable; and

 
(2) after final disposition of an eligible proceeding, pay the expenses actually and reasonably incurred by an eligible party in respect of that

proceeding, where:
 

- “eligible penalty” means a judgment, penalty or fine awarded or imposed in, or an amount paid in settlement of, and eligible proceeding.
 

- “eligible proceeding” means a proceeding in which an eligible party or any of the heirs and personal or other legal representatives of the
eligible party, by reason of the eligible party being or having been a director or officer of, or holding or having held a position equivalent to
that of a director or officer of, the Registrant or an associated corporation (i) is or may be joined as a party, or (ii) is or may be liable for or in
respect of a judgment, penalty or fine in, or expenses related to, the proceeding.

 
- “proceeding” includes any legal proceeding or investigative action, whether current, threatened, pending or completed.

 
Under Section 161 of the BCBCA, and subject to Section 163 of the BCBCA, the Registrant must, after the final disposition of an eligible proceeding,

pay the expenses actually and reasonably incurred by an eligible party in respect of that proceeding if the eligible party (i) has not been reimbursed for
those expenses, and (ii) is wholly successful, on the merits or otherwise, in the outcome of the proceeding or is substantially successful on the merits in the
outcome of the proceeding.

 
Under Section 162 of the BCBCA, and subject to Section 163 of the BCBCA, the Registrant may pay, as they are incurred in advance of the final

disposition of an eligible proceeding, the expenses actually and reasonably incurred by an eligible party in respect of the proceeding, provided that the
Registrant must not make such payments unless the Registrant first receives from the eligible party a written undertaking that, if it is ultimately determined
that the payment of expenses is prohibited under Section 163 of the BCBCA, the eligible party will repay the amounts advanced.

 
Under Section 163 of the BCBCA, the Registrant must not indemnify an eligible party against eligible penalties to which the eligible party is or may

be liable or pay the expenses of an eligible party in respect of that proceeding under Sections 160, 161 or 162 of the BCBCA, as the case may be, if any of
the following circumstances apply:

 
- if the indemnity or payment is made under an earlier agreement to indemnify or pay expenses and, at the time that the agreement to indemnify or

pay expenses was made, the Registrant was prohibited from giving the indemnity or paying the expenses by the Registrant’s memorandum or
articles;

 
- if the indemnity or payment is made otherwise than under an earlier agreement to indemnify or pay expenses and, at the time that the indemnity or

payment is made, the Registrant is prohibited from giving the indemnity or paying the expenses by the Registrant’s memorandum or articles;
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- if, in relation to the subject matter of the eligible proceeding, the eligible party did not act honestly and in good faith with a view to the best

interests of the Registrant or the associated corporation, as the case may be; or
 

- in the case of an eligible proceeding other than a civil proceeding, if the eligible party did not have reasonable grounds for believing that the
eligible party’s conduct in respect of which the proceeding was brought was lawful.

 
If an eligible proceeding is brought against an eligible party by or on behalf of the Registrant or by or on behalf of an associated corporation, the

Registrant must not either indemnify the eligible party against eligible penalties to which the eligible party is or may be liable, or pay the expenses of the
eligible party under Sections 160, 161 or 162 of the BCBCA, as the case may be, in respect of the proceeding.

 
Under Section 164 of the BCBCA, and despite any other provision of Part 5, Division 5 of the BCBCA and whether or not payment of expenses or

indemnification has been sought, authorized or declined under Part 5, Division 5 of the BCBCA, on application of the Registrant or an eligible party, the
Supreme Court of British Columbia may do one or more of the following:

 
- order us to indemnify an eligible party against any liability incurred by the eligible party in respect of an eligible proceeding;

 
- order us to pay some or all of the expenses incurred by an eligible party in respect of an eligible proceeding;

 
- order the enforcement of, or payment under, an agreement of indemnification entered into by us;

 
- order us to pay some or all of the expenses actually and reasonably incurred by any person in obtaining an order under Section 164 of the BCBCA;

or
 

- make any other order the court considers appropriate.
 

Section 165 of the BCBCA provides that the Registrant may purchase and maintain insurance for the benefit of an eligible party or the heirs and
personal or other legal representatives of the eligible party against any liability that may be incurred by reason of the eligible party being or having been a
director or officer of, or holding or having held a position equivalent to that of a director or officer of, the Registrant or an associated corporation.

 
Under the Registrant’s articles, and subject to the BCBCA, the Registrant must indemnify an eligible party and his or her heirs and legal personal

representatives against all eligible penalties to which such person is or may be liable, and the Registrant must, after the final disposition of an eligible
proceeding, pay the expenses actually and reasonably incurred by such person in respect of that proceeding. Each eligible party is deemed to have
contracted with the Registrant on the terms of the indemnity contained in the Registrant’s articles.

 
Under the Registrant’s articles, and subject to the BCBCA, the Registrant may agree to indemnify and may indemnify any person (including an eligible

party) against eligible penalties and pay expenses incurred in connection with the performance of services by that person for us.
 
Under the Registrant’s articles, and subject to the BCBCA, the Registrant may advance expenses to an eligible party.
 
Pursuant to the Registrant’s articles, the failure of an eligible party to comply with the BCBCA or the Registrant’s articles does not, of itself, invalidate

any indemnity to which he or she is entitled under the Registrant’s articles.
 
Under the Registrant’s articles, the Registrant may purchase and maintain insurance for the benefit of an eligible person (or his or her heirs or legal

personal representatives) against any liability incurred by him or her as a director, officer or person who holds or held such equivalent position.
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Item 7. Exemption from Registration Claimed.
 

Not applicable.
 

Item 8. Exhibits.
 

The following exhibits have been filed (except where otherwise indicated) as part of this Registration Statement:
 
Number Description
  
4.1 Certificate of Continuation dated September 23, 2005, issued by the Registrar of Companies, Province of British Columbia, Canada

(incorporated by reference to Exhibit 3.1 to the Company’s Registration Statement on Form S-1 filed with the SEC on February 2, 2015).
 
4.2 Notice of Articles, dated December 8, 2005, issued by the Registrar of Companies, Province of British Columbia, Canada (incorporated

by reference to Exhibit 3.2 to the Company’s Registration Statement on Form S-1 filed with the SEC on February 2, 2015).
 
4.3 Articles of XBiotech Inc. (incorporated by reference to Exhibit 3.3 to the Company’s Registration Statement on Form S-1 filed with the

SEC on March 27, 2015).
 
4.4 XBiotech Inc. 2015 Equity Incentive Plan (incorporated by reference to Exhibit 10.11 to the Company’s Registration Statement on Form

S-1/A filed with the SEC on March 10, 2015).
 
4.5 Amendment to the XBiotech Inc. 2015 Equity Incentive Plan (incorporated by reference to Annex A to the Company’s Definitive

Additional Materials on Schedule 14A filed with the SEC on May 25, 2016).
 
4.6 Second Amendment to the XBiotech Inc. 2015 Equity Incentive Plan (incorporated by reference to Annex A to the Company’s Definitive

Proxy Statement on Schedule 14A filed with the SEC on April 29, 2020).
 
5.1 Opinion of Stikeman Elliott LLP.
 
23.1 Consent of Ernst & Young LLP.
 
23.2 Consent of Stikeman Elliott LLP (included in Exhibit 5.1).
 
24.1 Powers of Attorney of directors and certain officers of the Registrant (included on signature page).
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https://www.sec.gov/Archives/edgar/data/1626878/000119312515028552/d833047dex31.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312515028552/d833047dex31.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312515028552/d833047dex32.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312515028552/d833047dex32.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312515109202/d833047dex33.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312515109202/d833047dex33.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312515085322/d833047dex1011.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312515085322/d833047dex1011.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312516601813/d157804ddefa14a.htm
https://www.sec.gov/Archives/edgar/data/1626878/000119312516601813/d157804ddefa14a.htm
https://www.sec.gov/Archives/edgar/data/1626878/000117184320002999/def14a_042920.htm
https://www.sec.gov/Archives/edgar/data/1626878/000117184320002999/def14a_042920.htm


 
SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it meets

all of the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly
authorized, in the City of Austin, State of Texas, on this 2nd day of October, 2020.

 
 XBIOTECH INC.
   
 /s/ John Simard  
 Name: John Simard
 Title: President and Chief Executive Officer

 
 

POWER OF ATTORNEY
 

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below hereby constitutes and appoints John Simard, as
his true and lawful attorney-in-fact and agent with full power of substitution, for him in any and all capacities, to sign any and all amendments to this
registration statement (including post-effective amendments), and to file the same, with all exhibits thereto and other documents in connection therewith,
with the Securities and Exchange Commission, granting unto said attorney-in-fact, proxy and agent full power and authority to do and perform each and
every act and thing requisite and necessary to be done in connection therewith, as fully for all intents and purposes as he might or could do in person,
hereby ratifying and confirming all that said attorney-in-fact, proxy and agent, or his substitute, may lawfully do or cause to be done by virtue hereof.

 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities and

on the dates indicated.
 

Signature  Title Date
    
/s/ John Simard  President, Chief Executive Officer and Chairman of the Board of Directors October 2, 2020
John Simard  (Principal Executive Officer)  
    
/s/ Queena Han  Vice President, Finance & Human Resources, Secretary October 2, 2020
Queena Han  (Principal Financial and Accounting Officer)  
    
/s/ W. Thorpe McKenzie  Director October 2, 2020
W. Thorpe McKenzie    
    
/s/ Jan-Paul Waldin  Director October 2, 2020
Jan-Paul Waldin    
    
/s/ Donald MacAdam  Director October 2, 2020
Donald MacAdam    
    
/s/ Peter Libby  Director October 2, 2020
Peter Libby    
 
 
 
 



Exhibit 5.1
 

 

 
October 2, 2020  
 
XBiotech Inc.
5217 Winnebago Lane
Austin, Texas
USA 78744

 

  
Dear Sirs/Mesdames:
 
Re: XBiotech Inc. – Registration Statement on Form S-8
 
We have acted as Canadian counsel to XBiotech Inc. (the “Company”) "), a British Columbia company, in connection with the filing by the Company with
the United States Securities and Exchange Commission (the “SEC”) of a registration statement on Form S-8 (the “Registration Statement”) relating to the
registration pursuant to the United States Securities Act of 1933, as amended (the “Securities Act”), of an additional 3,000,000 common shares without par
value in the capital of the Company (the “Plan Shares”), which may be issued to participants pursuant to awards granted or that may be granted under the
Company’s 2015 Equity Incentive Plan, as amended (the “2015 Plan”).
 
This opinion is being delivered in connection with the Registration Statement, in accordance with the requirements of Item 601(b)(5) of Regulation S-K
under the Securities Act.
 
For the purposes of this opinion, we have examined, among other things, the 2015 Plan and the Registration Statement. We have also considered such
questions of law and examined such statutes, regulations, orders, certificates, records of corporate proceedings and other documents as we have considered
necessary for the purpose of rendering this opinion.
 
In examining all documents and in providing our opinions below we have assumed that:
 

(a) all individuals had the requisite legal capacity;
 

(b) all signatures are genuine;
 

(c) all documents submitted to us as originals are complete and authentic and all photostatic, certified, telecopied, notarial or other copies
conform to the originals;

 
(d) all facts set forth in the official public records, certificates and documents supplied by public officials or otherwise conveyed to us by

public officials are complete, true and accurate as of the date hereof;
 

(e) the certificate of continuance of the Company is conclusive evidence that the Company is incorporated under the Business Corporations
Act (British Columbia);

 
(f) all facts set forth in the certificates supplied by the respective officers and directors of the Company are complete, true and accurate as of

the date hereof;
 

(g) any awards were validly granted or will be validly granted in accordance with the terms of the 2015 Plan;
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(h) the Company has allotted and reserved for issuance the Plan Shares under the 2015 Plan; and
 

(i) prior to the issuance and delivery of the Plan Shares the Company will receive the full consideration in respect of the Plan Shares.
 
Our opinion below is expressed only with respect to the laws of the Province of British Columbia and of the laws of Canada applicable therein in effect on
the date of this opinion. We have no responsibility or obligation to: (i) update this opinion, (ii) take into account or inform the addressee or any other person
of any changes in law, facts or other developments subsequent to this date that do or may affect the opinions we express, or (iii) advise the addressee or any
other person of any other change in any matter addressed in this opinion. Nor do we have any responsibility or obligation to consider the applicability or
correctness of this opinion to any person other than the addressee.
 
Based on the above, we are of the opinion that the Plan Shares, when issued in accordance with the terms of the 2015 Plan and any agreements thereunder,
will be validly issued as fully paid and non-assessable shares in the capital of the Company.
 
We hereby consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement. In giving this consent, we do not thereby admit that we are in
the category of persons whose consent is required under Section 7 of the Securities Act or the rules and regulations of the SEC.
 
Yours truly,
 
“Stikeman Elliott LLP”
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Exhibit 23.1
 
 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 

We consent to the incorporation by reference in the Registration Statement (Form S-8) pertaining to the 2015 Equity Incentive Plan of XBiotech Inc. of our
report dated March 16, 2020, with respect to the consolidated financial statements of XBiotech Inc. included in its Annual Report (Form 10-K) for the year
ended December 31, 2019, filed with the Securities and Exchange Commission.
 

 
Austin, Texas
October 2, 2020
 
 
 
 
 
 
 
 
 
 
 

 


